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Abstract

A Study on Improvement in Rehabilitation of

Construction Enterprises

Youn, In Hyo
Dept. of Construction Legal Affairs

Graduate School of Construction Legal Affairs
Kwangwoon University

(Supervised by Professor Yu Seon-Bong)

Korea has an institutional restructuring system like workout or
rehabilitation that revives viable firms and withdraws nonviable ones
from market. The system could not so far have improved preemptively
the limitation inherent in system or problems in operation, but in the
way after death comes a doctor, being not able to make an efficient

restructuring in terms of whole national economy.

In case of construction enterprises, there are aspects different from
manufacturing industry as continuous economic slump reduces
construction orders, and worsened payability due to implication of
lowest bidding system rarely leaves physical assets. Unlike the private
restructuring system as workout, the current rehabilitation system does
not consider the peculiarity of individual industry or business, resulting
in the low rate that construction enterprises return to market normally

through rehabilitation process and much restriction for creditors to exert



practical rights. Moreover, non—professionalism of the court in dealing
rehabilitation case other than judicial review cases made financial
institution creditors have low confidence on rehabilitation system and

DIP financing not activated.

Therefore, the researcher suggested an improvement plan as below
to raise the success rate of enterprise rehabilitation by improving the
problems which are inherent in enterprise rehabilitation system in
accordance with the existing debtor rehabilitation and bankruptcy ac
t, or are revealed in operation, and to promote efficient allocation of
limited resource in national gross economy by dealing efficiently with
construction enterprises’ increased application for rehabilitation
according to restructuring of construction industry hereafter due to

long term slump of construction market.

First, the manager who led enterprise into bankruptcy due to poor
management doesn’t be allowed to be custodian in principle. The
custodian system should be improved as follows. The existing
manager should be appointed or not be appointed for custodian just in
case that it is hard to charge the existing manager with responsibility
when the cause of bankruptcy is on the abrupt economic fluctuations,

or in case that creditors’ consultative council aggrees.

Second, lease agreements, asset securitization transactions, guarantee
transactions, and so on should be involved in DIP financing, DIP
financing should be guaranteed as a priority on the premise of the

consent by the relevant mortgagee like in the U.S.A, and the

- vii —



management right of DIP financing in the rehabilitation process should
be consolidated, because DIP financing is inactivated by the problems
that the types of DIP financing are limited to a loan and the top
priority for mortgagee doesn’t be guaranteed in accordance with

"debtor rehabilitation and bankruptcy act; .

Third, "debtor rehabilitation and bankruptcy act; is controversial
because it doesn’t regulate specific criteria about the voting right to
future claims, hence appraisal criteria should be set quickly by utilizing
accumulation criteria for subrogation reserves which the public
institutions, such as the governments overseeing creditors who hold
future claims or conditional claims, subrogation conversion, or
rationalized rate data of the bonds in rehabilitation enterprises for a

fixed period of time.

Fourth, there are concerns that the original roles of jurisdiction such
as legitimacy, appropriacy, neutrality and impartiality are reduced and
the professionalism of judges in rehabilitation case can not be
enhanced, because  bankruptcy division takes charge of the cases
which need managerial, administrative decision besides judical cases
and all the judges are replaced by every two to three years.
Accordingly, rehabilitation specialized court should be set up for
modernization and internationalization of bankruptcy procedure. First of
all, it should be set up in Seoul considering the budget burden and
'rehabilitation and bankruptcy committee’ should be uprated to
independent department separated from Supreme Court Administration,

so that it could direct all the cases except for that of judical review,

— Vviii —



and oversee custodial custodian and custodial committee established in

each district court.

Fifth, in order to protect construction workers and activate DIP
financing to rehabilitation enterprises, wage claim guarantee, which is
1ssued on the date of rehabilitation process initiate decision, should be
obliged by introducing wage claim guarantee. The guarantee institution
should be able to subrogate substitute payment priorily to vitalize

guaranteed supply from guarantee institution.

Lastly, as mergers and acquisitions market doesn’t be activated due
to the recession, it should be actively implemented to grant the choice
of acquisition to the person intending to take over after conducting
consignment business for a fixed period of time until the management
1s normalized. It 1s also necessary to establish and operate mergers
and acquisitions bridge institution through funding by claim financial
Institution and public institutions until mergers and acquisitions by the

private sector are boosted.

Keyword : restructuring, workout, enterprise rehabilitation, custodian,
future claims, DIP Financing, wage calim guarantee, rehabilitation

court, M&A(mergers and acquisitions) bridge institution
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<E 6> A=W AYEIAE Yk 23 T %
TR | 1932 | 1985 | 1986 | 1987 | 1992 | 1993 | 1994 | 199 | 1996
AA | 1 1 3 |1 ] 4 | 1] 6 |11
FAN! - - - - - - - _ -
24| - |1 - | 3 | - 1 - - 1
A A |1 - 1 -1 1 | 6 | 10
A1 1 1 | 3 | 1 | 4 | 1] 6 |11
B | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 | 2005
A A |30 | B |24 | 20|10 3 |5 | 7|4
3 - 1 1 - - - - 1
94| 7 | 11| 8 | 6 | 3 | - - 1
#A4(¥A| 28 | 62 | 15 | 14 | 7 | 3 | 4 | 7 | 2
AL 30 | 730 023 1 2 | 10 | 3 7 | 3
B 12006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 2014.11
A A | 8 | 13 25 | 38 |3 | 34 | 37 |3 | R
A& - | - | 5 | 9| 6 | 14| 12| 122
24| 2 1 5 | 4 | 2 | 6 | - | -
FA/AA| 6 | 12 | 18 | 24 | 29 | 18 | 19 | 19 | 8
AL 8 | 13 20 | 29 | 33 | 20 | 25 | 19
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vl gy A% Al QAT ARD Aol 5
Aueel HAAAs g #9e dWSA B3 AR 1 ARS
A% Afetaa Ade Agstd, olsh Zol Ah L Ae Akst
A F-AHE DIP(debtor in possession)!4e}ir kth, 2euh A /Al &
Agete] 17k Aol AAEA ola|BA E ABgIge] BTl elsfe] F
A 9 AR Fol WAe AAe AR A AT Arol B A, 2
49, Ped EE FU@ RA798 wHee 49w o A B
Aslo] AAASE Agkel Aale ool sl Bad A9 Folt Bl A
Ve PeES g3 gowiy, AT L4 YINE FATNAL B ANAE
o] FEAL AAIale] tlEel sl APl TAHGOD )
114) gshbne ATARADP)A dhete] ‘o) ¥ A3zaze] FR gkl 4AL A5
A7t A Aol Bl RS At A% olsle] ARAS oJugrin Ao
“debtor in possession” means debtor except when a person that has qualified under
section 322 of this title is serving as trustee in the case)d}il A= WHA1101%)9} o]
walt Aoz Fxe) oot 1 vhe] 497 5 SR
o 7l ek o] om, b ge]l EARAS AdlalA g @ A

DIPEF A FAF A 1 AA =
A7 AW A=A 07 MR} A DIPA 97} Hole|s Fxo|th
before after

115) 11 U.S. Code § 1104 — Appointment of trustee or examiner
(a) At any time after the commencement of the case but before confirmation of a plan,
on request of a party in interest or the United States trustee, and after notice and a
hearing, the court shall order the appointment of a trustee—
(1) for cause, including fraud, dishonesty, incompetence, or gross mismanagement of the
either or

management,

by current
commencement of the case, or similar cause, but not including the number of holders

of the debtor
of securities of the debtor or the amount of assets or liabilities of the debtor; or
(2) if such appointment is in the interests of creditors, any equity security holders, and

affairs
other interests of the estate, without regard to the number of holders of securities
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w AR ATE BAbdAel A g e M AE sl flsiAe AdAed
8o FojE dolof 3Tt

MAAA A E AYATAL AHHoR 0 @RE FAFAL A

116) a8, “TFEAR Ald) o] % gharo] 7|3 Aol X" W2 2010.2(VOL.641), 98~99H.
117) § 56 Bestellung des Insolvenzverwalters
(1) Zum Insolvenzverwalter ist eine fiir den jeweiligen Einzelfall geeignete, insbesondere
geschiftskundige und von den Glidubigern und dem Schuldner unabhingige natiirliche
Person zu bestellen, die aus dem Kreis aller zur Ubernahme von
Insolvenzverwaltungen bereiten Personen auszuwihlen ist. Die Bereitschaft zur
Ubernahme von Insolvenzverwaltungen kann auf bestimmte Verfahren beschrinkt
werden. Die erforderliche Unabhingigkeit wird nicht schon dadurch ausgeschlossen,
dass die Person
1. vom Schuldner oder von einem Glaubiger vorgeschlagen worden ist oder
2. den Schuldner vor dem Eroffnungsantrag in allgemeiner Form {iber den Ablauf
eines Insolvenzverfahrens und dessen Folgen beraten hat.
(2) Der Verwalter erhilt eine Urkunde iiber seine Bestellung. Bei Beendigung seines
Amtes hat er die Urkunde dem Insolvenzgericht zuriickzugeben.
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130) 11 U.S. Code § 364 - Obtaining credit
(d) (1) The court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt secured by a senior or equal lien on
property of the estate that is subject to a lien only if——
(A) the trustee is unable to obtain such credit otherwise; and
(B) there is adequate protection of the interest of the holder of the lien
on the property of the estate on which such senior or equal lien is
proposed to be granted.
(2) In any hearing under this subsection, the trustee has the burden of
proof on the issue of adequate protection.
131) o|A&, “ZF2A Eabdate] M5AT, AXAAMHEAT 54 A53%, 2011.1, 1769,
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- 101 -



)@ ey ol AR

&7\ 7H28 A A7) 2FAd A6z

ey 475 A, 180

WA, FAR g Ea A AR Tl 7 e
A137%

o) 5§ 5hA) A1)

goel P, 2ARAE | AIRE

1 ovke] A APz | A A

FAAW, & ARATE e Ash o] AR oY T o
= A7t HYARAA A A= A7 o] #ato] 3
WA A WE A aE AFA thake] Feol AT b5
o] gl THUL AR A= 1 A wael FAAAe] T & 9

=5 skar Qa9 el A 23 FA A viske] S AEATE A

136) AN ol =Pfsh= oAl A JZAS VA FiolAE FAIT 5
of #steAnt ek offr= AFARe] 713k o]os et AojEe SAEAIA AHE
7|3ke} olefo] FAE = Ak ofgH Aol VAt sLsAl Ade ARl o
ato] ojddo] Q1igd Aot

137) 71gke] 8738 ojagls AAL APEE woll A3 S AFwe Aol FH 9
df oo =M7F A4sE= A T 5 4 L, w0l BT ArleAdE At &
ol mE o) el 713 AVlsAHe] leH, £57I o] 23T Vs AL T4

138) Hlg AR SANEAH T, E5ATA 53 o] HHY
FAESRHFAANAL AL AAE FAle Fdo] A AA Fe 7
24 S AAANAL Ao ddel 7)gk Al sgss Bl Ve EsudAd
7= gar

139) TAFAS AW, 3 U3 g 3APEEH(2005.3.31. ME A7248%) A|110%9} #H#A}
o] YL ‘Ag Aol tate] Fe] FAAE IHE AR olge & gFE AE A
7F AEEANA GAl 7H Al NS AdelAlEo R atet AAR A HAE S wof
T I AL v gl wEt APt HElE HS5Srha AT T AW A110% A2
o Aol FAAS THAE AR o]FL & NS A= Ao WAl Qe AY e

- 102 -



gt AAFAEGY JAFUARZF AN o] nFT] o] A= 2
o] waAAe] tate] AREAAR NN A AAe] thatel= A9l

Aol tstels AUH AF5AS Hrbshel AWEAL A

A QEAL, o] WA @A HsAe Brs] 2ad A
gl Aw @@ doel thske] ol s, 1 Fol o] 3
A5 @A bl met REHom oo AsSAY A% oldE
g gy ot el 918 BAAY A @M B o]
stelok @tk o] 4% WAL BAAWANE AHAs N IA AT 2F]
golup Pl e m e Ay # gk mEI|Re] REATLI} AsE 5
A wge] £A8 AFwel o A sl nEs)we] AAL v
o W F BAAFIANA 1 HokR AeuF 94N Yolsu @

1 2
| Aolg gaTaaael oadel Ysteln ofE AHsA %
e AFE A o} st

AeFGARdel TARANYY, 3} 2 2ARAAL Fee] 3

WAIsk e BAte] WAl ol olstel ARATE 9 AW Aol WS A7) e A 9
WAE Ao B & FE A A7k 1 WAl Hlge] e AU He A
@k A9 Foleka sk, Felel TS AR wFele] AN ARE WA
@ mels WAl Hlge] we ARAe] DS ASe Ha o] A% wEAN AV
= BEY Sz 4G dele] AT WA 5 drke Ao 2L WEHEEe
2009.9.24./131 2008v164942 BA)sol o), o] Apdat 2 AlQEe] - S| AA|FA}l] o
stol AAAZE AVAIL o] BE WML AYEA 17 AAlFolof B,

140) ALFPE ALY ARATE), YA, 201193, (F)GA, 258,

141) BFIS2011813H14)3% STXRAQ01381100] thafe] FATAADL w4E 9157
Al dhatelts o ARS Holg Ao el gk,

142) ZAFAACEY ) A7 B 94D AA@EDEE wHa] g8 ALEReEe
spaneh AEFAZE 5 HEARsIve] 20139 29 13URE BPRE AR, Frly
22 whga Fola, HPEE FHE Aol

=

_—

- 103 -



o
EOU%&H@
JME W=
}J_,N:iﬂrﬂﬁl_z
},MWEOO_]X %ﬂml]
mgg%o@@}mngﬂ
uﬂﬁﬂﬂLEVoxinmﬂE
&@%ﬂ&w%@% L
cﬁ%?xl o ) o
%Qﬁﬁ%MﬂOEWM%BE -
oo Enooﬂgo%oou_dﬂ ﬂ%ﬂ]
) o Gl R N <
o 5 i%ﬂoﬂzr A__ooLH
- = =0 o Lt o X 3 No
7 A =0 _Xiolxﬂo ~ &lﬂndlMﬂ e
= S iy o ho ot o - oV T R T
Loy e ? o = X T E b _Q_sz% %
]aﬁﬂi @ No N < T e g MﬂwA -
wammﬂi@,ihl%@ﬁ &ﬂ@ﬂﬂo <
quIﬁaq,ﬂn_tuz.MiEurml E% o =
0 _szﬂm.udﬂx oWﬂ.ﬂuxLL E]ﬂw =0 ofp T -
E O OLL;]D 0 — i
N IrOL (\ALO7 5 ] o#uq‘ﬁa
&H/.lﬂ_,o,_ n_moumﬂlqﬂ_/IQmNouT.c maq,m,hﬁlg 7
7ﬂ@MmHT 3401r XOﬂ‘_.Io.ﬁﬂ HAFL ﬂ/ﬂ T ,Wn_
—~— o« dﬁAo, T T — AXEP ol
Jw@uﬂxoﬂgoweﬁmgw EWTT1M -
\mf%mgﬂﬂﬂmewmﬂ@me% H%%W X
ﬂoﬂ@ﬂn}%%}m ~ }Eoﬂ}ﬂ )
%mﬂ}ﬂkﬁ W Ur‘noz# _s)ﬂxgo o
il mo o o o % w " m Ao o @ T ;
T = ﬁzgﬂgw?mﬁd ﬂ.miﬂa; -
ol w <2 B .ﬂoM (=) o d ) . ~n o 0| Iy m EO
‘JII‘I\LI‘._._N_ .‘Wﬁ ]Z‘.ﬂ‘ul WAICJ;Q”O.MH
ZO;OL‘I‘_LI,LI @:idﬂ&l —_— N Z_IJ-A‘UF
it 106.mMo JldﬂﬂA oy d]i L
Lzemﬂm*&uﬂqaﬂ%,oﬂﬂﬁxbzomm i mawu_ﬂrﬁ;dﬂmMM
%%%2 el :ouoﬂzo o < - 1a%41 &
— ZI_HL o L% o1 2 KO = =
F ook M@ﬂ# B = < mﬂaﬁvuc
N s A R v E = 2 T " :
ﬂaﬂﬁo%} u],@#ﬁo.d = &mmﬂuﬂ "
o Haxﬂﬁ1ﬂ ﬂi o — S laa# !
OIS H Gl Oy < - J) T o] o M W5 3 Wg KA W
xno@ﬂmoﬂgﬁmﬁ i 5 ﬂ%m&ﬂﬁ%
9%%&@@ T . MMOMAHA %
Mo Ak M.o X — m & Wrw_ o T Ho E,
S Iﬂco#&mgaﬁ
O ] =
wkﬂﬂ#? 7
X]T#ldmdﬂ In
&lu%,ﬂﬁﬂﬁ <
ﬂﬂﬁa M
<t

- 104 -



2.9 =

AP E SAAAAA] Fodo] FAFHA G2 FAAAE =AFAH
(Contingent Claim) X+ = 97|84 A9 (Unliquidated Claim)2Z &
T4 sta, ‘AgtE R4S fs WS ot s AAMWstL o,
AAQ F7F7lE Aokl YA g o] Adsttta A st v A=
AL 7 JEF AU glow, B3I 2oy T o
GAANAES 21as F g2 ola|dAIIe ol AV|7F §lod FHdA]Ae
e w4 gk SV A4 gk

3.4 £

oo A AE sfFek= YA thepo] Aol A

ATHIA), 2011.11.28, 714,
144) 27527 (Contingent Claim)& AAell= Ao] EAsHA Fou}, Ao oj| Aol A
st gyl WAsks Aldoes AYsta gon, Fln 321 (Unliquidated Claim)2 X
o] EAISH: A& WHsht Folo] A9 e AN Yolsta gk
145) 11 U.S. Code § 502 - Allowance of claims or interests
(C) There shall be estimated for purpose of allowance under this section—
(1) any contingent or unliquidated claim, the fixing or liquidation of which, as the
case may be, would unduly delay the administration of the case; or
(2) any right to payment arising from a right to an equitable remedy for breach of
performance.
146) Federal Rules of Bankruptcy Procedure § 502 - Acceptance or Rejection of Plan in a
Chapter 9 Municipality or a Chapter 11 Reorganization Case
(a) Entities Entitled To Accept or Reject Plan; Time for Acceptance or Rejection. A plan
may be accepted or rejected in accordance with §1126 of the Code within the time
fixed by the court pursuant to Rule 3017. Subject to subdivision (b) of this rule, an
equity security holder or creditor whose claim is based on a security of record shall
not be entitled to accept or reject a plan unless the equity security holder or
creditor is the holder of record of the security on the date the order approving the
disclosure statement is entered or on another date fixed by the court, for cause,
after notice and a hearing. For cause shown, the court after notice and hearing may
permit a creditor or equity security holder to change or withdraw an acceptance or
rejection. Notwithstanding objection to a claim or interest, the court after notice and
hearing may temporarily allow the claim or interest in an amount which the court
deems proper for the purpose of accepting or rejecting a plan.
147) o], 3B SAHAICF B B FH5 B R el A A, 2013, 279,
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FHRT A BITAHI A HATHE e
= AoE YEFurZe A9 200995 E 201397A] gEFE R Z o
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1.3%2A F 7FA 4F9 537 UeuAlE Hs 2d
1.7%, AR FRZS 10.7%E Holx i, 2009d+FE 2013d7h#] 54
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(9] + A, %)
T 2009 2010 2011 2012 2013 A
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H| & 3.63 5.13 0.32 1.09 0.50 1.70
~ A A 6,595 9,611 6,632 6,234 6,076 35,148
0};]‘- A 470 720 1,000 750 314 3,754
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152) AF7F 1998.2.9. Al=d 3AA e g HESL ] tigh =3 HERIA, 8.
153) KOREA—-SAL II Policy Matrix. (Corporate Sector Reform)
Part B : Corporate Governance, Competition Policies, and Reform and Privatization of
SOEs Corporate Governance.
(b) Legal Framework for Creditors', Rights
Improve the insolvency system and strengthen capacity to handle bankruptcy cases.
Policy Measures
First Tranche : Creation of bankruptcy commission to assist Seoul Court by
handling aspects of insolvency litigation.
Appoint a task force comprising representatives of the judiciary and MOJ
under TORs acceptable to the Bank to study the speedy adjudication of
bankruptcy cases, including the establishment of one or more specialist
bankruptcy courts.
Second Tranche : Establish a pilot specialist bankruptcy court in Seoul with
dedicated judges.
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