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ABSTRACT

A Study on Legal Remedy for a Surety’s Private Right

in the Corperate Rehabilitation Procedure

Woo, Seung Ju
Dept. of Construction Legal Affairs
Graduate School of Construction Legal

Affairs of Kwangwoon University

Corporate rehabilitation system has emerged in order to
reduce social and economic costs. Under the system, in
order to resolve the debt relations of companies or debtors
facing economic bankruptcy, multiple creditors depend on
systematical and collective measures for rehabilitation under
court supervision, not on individual compulsory execution
procedure. Through such measures, the system can promote
mutual fairness among creditors and pursue timely and

reasonable rehabilitation procedure.



Korean corporate rehabilitation system is considered to have
originated in 1912 during the Japanese colonial period when
bankruptcy cases started to emerge. Japanese Bankruptcy Act
and Composition Act had been used until January 20, 1962,
when Bankruptcy Act and Composition Act were legislated,
resulting in the abolishment of the borrowed Japanese Acts.
The Company Reorganization Act was also legislated on
December 12 of the same year. Partial amendments to the
Acts were made in the meantime, but the explosive increase
in bankruptcy cases since the IMF incident in 1997 resulted
in demand for timely and transparent bankruptcy procedure.
In the end, the 'Debtor Rehabilitation and Bankruptcy
Act(hereafter called Debtor Rehabilitation Act)’ was legislated
on March 31, 2005 and came into force on April 1, 2006.
The Debtor Rehabilitation Act combines Individual Debtor
Rehabilitation Act with so called three bankruptcy laws
including Bankruptcy Law, Composition Act, and Company
Reorganization Act.

Debtor Rehabilitation Act 1s a special law that supports
enterprises or debtors facing bankruptcy, in case possibility
of rehabilitation exists, so that they can conduct normal
economic activities through debt adjustments with fair

sacrifice of creditors. The Act includes general provisions,
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rehabilitation procedure, bankruptcy procedure, individual
rehabilitation procedure, and international bankruptcy. This
study particularly focuses on the rehabilitation procedure.
Rehabilitation procedure promotes an efficient rehabilitation of
debtors or their businesses facing bankruptcy due to financial
difficulties by adjusting the legal relations of interested
parties including creditors, shareholders, and stake owners.
This 1s premised on the broad principle of equitability and
fairness among creditors with the purpose of collective
resolution of debt relations.

Such rehabilitation procedure consists of multiple steps
including: application for initiation of rehabilitation procedure,
preservative measures on debtor's property, determination of
initiation of rehabilitation procedure, credit report and trial on
credit investigation settlement, submission of rehabilitation
plan, resolution, permission and implementation of
rehabilitation plan.

While there are multiple interested parties related to
rehabilitation procedure, right of surety as both a creditor
and a debtor in the procedure are not protected to a
sufficient extent. In other words, the Debtor Rehabilitation
Act, concerning the surety of the rehabilitation debtor, does

not allow the creditors of the rehabilitation debtor to have an
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effect on the surety’s right, regardless of the rehabilitation
repayment plan.

Under civil law, surety obligations are subject to principle of
independence, principle of homogeneity (equality), principle of
appendant nature, principle of supplementation, and principle
of accompaniment. Among them, the central content different
from many other parties' credit relations is the principle of
appendant nature. According to the principle, when the
charge of surety is weightier than the purpose or form of the
main credit, it shall be reduced to the extent of the main
credit, as the surety obligations arise, last and expire
depending on the main credit.

However, such principle of appendant nature, a central value
of surety obligations under civil law, does not apply to the
Debtor Rehabilitation Act, thereby entailing various legal
issues. Especially, Article 250, Clause 2 of the Act has been
through multiple unconstitutionality disputes. The regulation
has been determined to be constitutional, but there is an
opinion that it 1s unconstitutional.

The researcher believes that these articles should be
reasonably amended to save the right of surety, as it not
only loses fairness by excessively protecting the creditor's

right and forcing one-way sacrifice upon the surety
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maintaining the position as a rehabilitation creditor, but also
completely excludes the ‘principle of appendant nature', the
central value of surety obligations under civil law.

In addition, as for the future indemnification bond that the
surety of rehabilitation debtor holds, even though a creditor
reports the bond as a rehabilitation credit, it should be
authorized as a preliminary rehabilitation credit and reflected
in the rehabilitation plan. The surety can exert the right of a
rehabilitation creditor through transferring the name of the
reporter as a subrogation after performing obligations to
rehabilitation creditor on behalf of rehabilitation debtor, but
such exertion is also permitted only before the approval of
the rehabilitation plan. Therefore, it is expected that the
proposal to save surety's right should be immediately and
profoundly reviewed, including permission to transfer
reporter's name even after the approval of the rehabilitation

plan, so that it can be drafted as a policy.

Keywords: corporate rehabilitation system, rehabilitation
debtor, surety, debtor rehabilitation and bankruptcy act,
debtor rehabilitation act, bankruptcy procedure, rehabilitation

procedure, surety obligations
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