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Abstract

A Study on a Priority of Rights Related to the

Adjustment of Unpaid Construction Payment

Chang, Kyung Eun
Dept. of Construction Legal Affairs

Graduate School of Construction Legal Affairs

Kwangwoon University

When the construction contract has been terminated and the
construction has been discontinued, the final payment payable to the
contractor shall be estimated by the cause of failing to executing
contract.

In the relation with the evaluation & the distribution of the final
payment payable to the contractor, the employer shall seek the
repayment of the advance payment, the subcontractor shall seek the
claim for the right of direct payment to subcontractor, the execution
creditor of contractor shall seek their credit respectively, and all of
them want their claims to be the top of priority.

After the employer had paid the advance payment and when there
1s any reason for the contractor has to repay the advance payment
back to the employer such as the termination of contract, the unpaid
construction payment till that point of time shall be recouped from the
advance payment without any separate expression of the offset.
Furthermore, according to the Fair Transaction in Subcontracting Act,

Framework on the Construction Industry & National Contract



Regulation(includes Regional Contract Regulation), in order to protect
the subcontractor who is in position of the economical weak, the
subcontractor shall be able to claim the subcontract payment directly
to the employer("The claim for the right of direct payment to
subcontractor”) if certain reasons stated in the law & regulation have
occurred or the agreement has been made. On the other hand, the
general creditor of contractor shall be able to (provisional) seize the
recoupable construction payment from the contractor, and in this case,
the employer, the third debtor, shall not make the repayment to the
contractor.

In the principle, the natural offset on the advance payment against
the unpaid construction payment shall be allowed, but "the exceptional
adjustment agreement of offset on the unsettled advance payment” has
been made in the contract conditions of government institutions for the
prior deduction of direct payment amount to subcontractor. In such
cases, however, the Supreme court precedents stated that according to
the time of the served order of (provisional) seize and the time of the
occurrence of the cause to make the direct payment to subcontractor,
there are no provisions of the claim for the right of direct payment to
subcontractor to exclude the effectiveness of compulsory execution or
preservative measure prior to the cause to make the direct payment to
subcontractor if the order of (provisional) seize had been served prior
to the cause to make the direct payment to subcontractor. Therefore,
the construction payment of the contractor equivalent to the
(provisional) seized amount shall not be paid directly and the right of
(provisional) seizor shall not be able to allowed prior to the repayment

of advance payment so that the unpaid construction payment, which

_Vi_



shall be belonged to the (provisional) seizor, shall be covered with the
advance payment. If the cause to make the direct payment to
subcontractor had occurred prior to the (provisional) seize, the partial
construction work of subcontractor till the time of the (provisional)
seize shall be allowed to be paid directly to the subcontractor and the
partial construction work of subcontractor after the time of the
(provisional) seize shall not be allowed to be paid directly with the
recognition of the right of (provisional) seizor, and the relevant unpaid
construction payment shall be covered with the advance payment as
the repayment of employer has the priority over the right of
(provisional) seizor.

As the employer, government institutions, has compulsorily
included the provision of exceptional adjustment of offset on the
unsettled advance payment at the construction contract, so that it does
not just limit the realization of own rights and risk the high
administrative expenses and dual repayments, but also hard to fulfill
the primary purpose of protecting the right of subcontractors. Among
general conditions in the construction contract, therefore, the provision
of "the exceptional adjustment agreement of offset on the unsettled
advance payment” shall be revised for the elimination, and the
construction payment guarantee system for the subcontractor shall be
enforced to protect the right of subcontractors.

Based on the above suggestion, it implies the dispute among
interested parties around the unpaid construction payment, shall be
solved easily & precisely in order to provide the ultimate solution for

the protection of social weak and the realization of right.

- vii -



Key word: repayment of Advance Payment, Priority coverage, Natural
offset, Direct payment to subcontractor, The claim for the right of
direct payment to subcontractor, Seize, The exceptional settlement
agreement, The construction payment guarantee system for the

subcontractor
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