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A Study on the Legal Issues Surrounding Extension of

Project Schedule Due to Instructions by the Project

Owner in a Public Contract

Recently, the number of legal disputes about extension of project
completion schedule in construction projects awarded as a public

contract is gradually increasing.

That is, there is a persistent tendency that, while the extension or
the project schedule, or, more precisely, the postponement of the
completion of the project was attributable to the project owner,
which is a public agency, the direct and indirect damages and
cost are pushed on the contractors (primary contractor.) This is
becoming the cause of significant damages for the
sub-contractors who are involved in the project, as well. Since

Nov. 30, 2010, there have been a number of new regulations

LI

SHAlE] o : VL2 ChAMALE Sh= A|oFol W HE ATl xRA AL, introduced in the 'Standard for Performance of Government
Zoio] MM SAA| T, AH7|ALAF, 7HEH]. Tenders and Contracts," which is an contractual implementation

bylaw for 'the Law on Contracts That Involve the Government as
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a Party,' to have the additional indirect and administrative costs
adjusted not exceeding the actual cost incurred. The recent
rulings of the court also reconfirmed the principle in which the
project owner should pay for the additional costs incurred by the
postponement of completion of the project due to reasons
attributable to the project owner. However, these project owners
are still reluctant to bear the additional cost for such reasons,
contributing to the increase of legal disputes. On the other hand,
the project owners strictly enforce the liquidated damage clauses
for delay due to reasons attributable to the contractors and claim
such amounts on a daily basis for the days in delay. This is

making a vicious circle, in which only the contractors suffer.

The origin of the conflicts are attributed to the shortage of budget,
changes in the project plan, changes with the compensation terms
for the land, and civil complaints regarding the project, etc. Such
issues result in delays in the projects which are 'not attributable'
to the contractors and solely attributable to the project owner,
and these are becoming the sources of legal disputes we address
in this study. However, the law on public contracts, the authentic,
and some low instance rulings from the court manage to turn a
blind eye on the problems of abuse of the advantageous positions
of the public project owners and the practice of inequality in

public contracts. Instead of addressing such injustice, they adhere

- viii —

to the wordings of the general terms and conditions of the
contract and show unfair attitudes without considering the reality.
Furthermore, the project owners refuse to adjust the contract
amount due to postponement of project schedule attributable to
them based on these rulings and interpretations, causing legal
disputes surrounding this issue to increase as the contactor's
awareness on their rights advances. However, the government is
doing nothing but commissioning a research project on whether to
pay for such additional cost or not, without any sign of providing

solid instructions to solve the problem.

In this study, therefore, [ examined the cause of adjustment of the
contract amount due to an extension of project schedules and the
current status of such adjustment, as well as the source of
disputes related to compensation for the additional costs because
of them, including indirect costs. Also, such findings were
compared to the contract amount adjustment system and
escalation system for contract amounts in public contracts, while
we examined 'Other Contractual Amount Adjustment' system in
brief, too. Then, I reviewed the issue of extension of project
schedule due to the instruction by the project owner based on the
latest practices in the construction projects and low instance
rulings. In this regard, I examined the 'prior fixation system' for

contract amounts, the principles of the prior fixation, the issues

_ix_



involving the arbitration application period in a long-term project
contact. Also, the legal standards for adjustment of the
contractual amount for the case of project deadline postponement,
the problems with the current system for claiming the additional
costs, such as indirect costs, and the possible strategies to
improve the problematic situation were examined as a part of this

study.

In conclusion, the additional cost would be able to be fully
guaranteed only when the various problems, which are driven
from the specificity of long-term project contracts and the lack of
legal basis for the subconstractor's claim for the indirect costs by
sub-contracts, are renovated leglly and politically in the future.
However, there is still a long way to go to expect the legal and
political changes. It is still unclear in what manners such

improvements may take place.

If so, the ordering agency and the constractor should make a
mutual effort for the additional cost paid resonably within the

proper regulation on the contract on equal terms.

In addition, the primary contractors who are the construction
constractors, should keenly monitor the increasing speed in which

the laws are revised and precisly manage the sites to complete the

conditions need for the claims for the additional costs, making an

effort to realize the rights by active lawsuits or meditation as well.

Key words : The Law on Contracts That Involve the Government as a
Party, Abuse of advantageous positions, extension of project schedules,
Contract Amount Adjustment System, cause of contract amount
adjustment, current status of contact amount adjustment, prior fixation
system for the contract amount, indirect cost, Standard for Performance
of Government Tenders and Contracts, liquidated damages for delay,

compensations for delays, sub-contractor, indirect labor cost
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