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ABSTRACT

A Study on the Legal Issues in Petitions for Indirect Costs, etc., in a
Public Construction Contract

- With a Focus on the Case of Seoul Subway Line No. 7-

In the public construction projects owned by the government, local
authorities, and public organizations, it is widely known that the cessation of
the construction works due to the instructions by the project owner could
cause the contract to suffer additional costs due to the extension of project
schedules. For this reason, the project owners tend to face disputes. As the
attitude of the civil contractors on their rights against the government, etc.
has been advanced lately, there are an increasing number of cases in which
the contractors make claims for damages and additional costs, including the
indirect costs, which was something very difficult to see in the past. One of
the most profound examples is the case of Seoul Subway Line No. 7 (Seoul
Regional Court, 2012 HAP 22179 Contract Amount.) There are also a
considerable number of cases in progress in various courts all over the
country. But, it is still true that the preceding studies or literature in this

topic are scarce to be found.
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The purpose of this study, therefore, is to examine the work level discussion
and ruling attitudes from the low instance cases, as well as to help
identifying the problems with the claiming procedures for costs, including
indirect costs and finding the solutions for such problems. For this reason,
various elements have been discussed and examined, including the rights for
compensation of the additional costs incurred by the extension of the project
schedule as a result of the instruction by the project owner (for costs suchas
indirect costs, administrative costs, general management cost that were not
include in the Standard for Performance of Government Tenders and
Contracts,) the nature and length of the application period of the preliminary
arbitration system, to which government agency a petition for contract
amount adjustment should be filed, and whether to waiver the right to
petition for additional adjustments of the contract amounts when making

adjustments for an umbrella contract.

In this study, it was also confirmed that even if the contractor go all the
length to file for an adjustment for contract amount, most of the project
owners do not even submit the necessary document for an application for an
adjustment and use this as an excuse not to pay the additional cost, even
though the law and the standard do provide Contract Amount Adjustment
system due to suspension of works because of the orders from the project
owners. It was also revealed that the timing and duration of the time

window allowed for an application of adjustment of the contract amount did



not reflect the reality, as well. In this regard, I assume that even if the
contract contains a special clause that prohibits or excludes the right for an
application for adjustment of contract amount, this clause shall not be
interpreted as valid, because there are provisions that say otherwise in the

law and the standard.

In addition, in spite of the explicit wordings (provisions) in the general
terms and conditions of the contracts, I agree with the rulings in the
precedent Supreme Court 2011 DA 45989 that it is sufficient to have
applied for an adjustment of contract amount due to the changes in the
contract before the final payment against the progress, which mitigated the
expiry of the time window available for such an application to reflect the
reality. I also agree with Seoul Central Regional Court's initial ruling for the
case of subway line No. 7, Seoul, in 2011 GA HAP 22179, which had it
that one application for an adjustment before the final payment of the

installment against progress in a long term contract would suffice.

In addition, the standard for performance of government tender and contracts
provides a relatively detailed and specific method of calculation related to
the scope of addition of the contract amount in case of an extension of
project schedule due to instructions by the project owners. However, as the
precedent 2002 GA HAP 3251 (Kwangju Regional Court) shows, the

standard is only an internal standard for application to be wused inside



theadministration, and since the law requires the remuneration to be made in
an amount that equals the actual cost that was spent, the costs that are not
included in the standard, such as an indirect cost, would have to be

included in the amount to be repaid by the project owner.

However, the government shall not entertain the portion of request for
payment of additional costs that is not backed by concrete evidences in
order to prevent wasting the government budget. Such an amount would
have been recognized only if it is relevant to the maintenance of the project

site within a reasonable boundary.

As we can see in the focus of the legal disputes surrounding the cases in
which indirect costs were required to be remunerated, it is still unclear to
whom sucha petition should be filed and who the real party in the contract
i1s. In addition, the practice of forcing the contractors to sign on contracts
that contain phrases such as 'no objections shall be made and the contractor
shall agree to the revision of the contract terms...' in accordance with item
3, article 12 of the implementation ordinance for the Law on Government

Procurement also needs to be amended for an improvement.

For this reason, I would like to suggest the following improvements for

Contract Amount Adjustment System. Firstly, it is necessary to make it clear



in the relevant laws that the claim rights for the indirect cost as a part of
the adjustment of contract amount shall be granted. Secondly, in accordance
with the government drive for a so-called 'Economic Democratization' and
the recent trend in the same direction the special clauses that go against the
law to prohibit the adjustment of contract amount would have to rendered
invalid. However, it is also necessary to introduce a separate clause in the
relevant law to explicitly nullify such special clause. Thirdly, in case of a
long-term contract, there has been the problem of forcing the civilian
contractors to bear to cost for a project for which there was not a budget
granted yet, which was clearly violating the international standard. Even if
the project owner insists on a long-term contract, the article 23 and 26 of
the general terms and conditions of the contract should be revised to make
is suffice to submit an application for an adjustment of contract amount
before the last installment payment of the total contract amount of the long
term contract. Fourthly, as it has been causing confusions in the working
level that it is not clear to whom such an application for an adjustment
should be submitted, it is now necessary to add more provision to the law
to make such matters clear. Especially, the relevant provisions should be
amended that the application for an adjustment of the contract amount of a

long-term contract should be submitted to the project owner directly.

= Xii -



Keyword: general terms and conditions of a construction contract, public
contracts, indirect cost, the principle of changes due to justifiable causes,
liquidated damage for delay, extension of project schedule, preliminary
arbitration request for the contract amount, long-term contracts, lump-sum
contracts, staged contracts, actual cost, the standard for performance of

government tenders and contracts
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