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ABSTRACT

A Study on the Unconstitutionality of the
regional quota of the

Construction Joint Contract System

Hwang, Seung Hyun
Dept. of Construction Legal Affairs
Graduate School of Construction Legal

Affairs of Kwangwoon University

The construction joint contract system was introduced in the
general public works to guarantee the security of the
constuction completion. Because the construction joint
contractor is separated from the member of the construction
joint contractor, the construction of completion 1s less

affected by the factors driven from the members.

And the other reason of the constitution of the construction

_Vi_



joint contractor 1s the balanced development of the
construction industry, the mutual cooperation maintenance of

the constructors and the bid of the small scale constructors.

Although the construction joint contract system has so many
merits and goodness, it resticts the business acitivity and the
right of equivalence of the firm, the legal foundaiton of the
construction joint contract system 1s not exist. It 1s very
serious legal problem in the view of the constitutional law,
because our constitutional law only permits the legalized
rectriction against the human rights. So to maintain the
construction joint contract system, it is necessary to legalize

the related laws.

The supreme court consistently defined the legal nature of
the construction joint contractor as the partnership of the
civil law. So the principal of law of the civil law as a matter
of partnership must be always applied to the construction
joint contractor. But so many legal confusions occur from the
internal juridical relations of the construction joint contractor
and the juridical relations with the client or the third pary,
for example, the creditor of the individual contractor. The

reason of the confusions is the ambiguous attitdue of the

- vii -



supreme court.

Although the attitude of the supreme court for the legal
nature of the construction joint contractor is the the
partnership of the civil law, the supreme court consent the
claime right of the indivdidual member of construction joint
contractor to the client for constructin price. So it 1S possible
of the creditor of the indivdidual member of construction

joint contractor to distrain the constructin price.

In my opinion, it is not desirable to permit the creditor of
the indivdidual member of construction joint contractor to
distrain the constructin price, because it is very harmful to
the completion of the constuction. According to the late
attitude of supreme court, the collectiveness of the
construction joint contractor is sacrificed for he creditor of
the indivdidual member of construction joint contractor and

the security of the constuction completion is too.

The security of the constuction completion 1s the main
purpose of the constitution of construction joint contractor.
So, I think the attitude of supreme court must be changed in

the direction of the prohibition of the claime right of the

- viii -



indivdidual member of construction joint contractor to the

client for constructin price.

Key Words : construction joint contractor, joint contract

system,
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